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STATE OF NEBRASKA
DEPARTMENT OF WATER RESOURCES

In the Matter of the Applications

A~17004 throug

h A-17009 for Perwits

to Appropriate Water for Instream ORDER
Flows on the Platte River.
Water Division 1-A.
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This matter came on for consideration before the Director of the
Department of Water Resources. The Divector FINDS:

On,Juo_liy 2, 1992] the Director issued an order granting
A-17004, A-17008, and A-17009; granting in part A-17007;
denying A-17006; and dismissing A-17005.

The State of Wyoming appedled the granting of the applications

1o the Nebrasks Court of Appeals and subsequently to the

Nebraska Supreme Court.

On March 26, 1994, the Nebraska Supreme Court entered an Order
that affirmed in part and reversed in part the July 1992 Order
of the Divector (245 Neb. 439, 513 N.W.2d 847 (1994)). The
Court remanded the matter to the rtment to consider solely

the possible effect of the mm Bend Il Project on the

instream flow ?plicatim. A1 other parts of the Director's
order were affirmed.

On must 29, 1994, after issuing notice to all pl/tiu of
record, the Department held a hearing pursuant to the
directive from the Court. At that hearing, evidence was
received from the Applicant and from the City of Fremont. No
other parties appeared.

It is COMCLUDED:

In its Order, the Supreme Court found, "...that the record
does not support the director's conclusion that Prairie Bend
will divert water as {f {t were junior to, not senfor to, the
instrean flows® at . At the hearing on remend,
the Applicant offered ample v to demonstrate that the
Praivie Bend II Project will be operated as if it were junior
to the instream flows. (This, of course, assumes that the

Prairie Bend 1! lications will ultimstely be approved
the Department.) PP y d
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Exhibft 179 is a rtial of the Applicant's
mtub" 23, 1993, ing of fts Board of Directors. That

1bit clearly indicates that the Board intended to take
action to have the Prairie Bend II project administered in a
Junior capacity to the instream flows.

Exhibit 180 is a resolution of the Applicant, duly adopted ‘
its Board of Directors on April 23" 1994, ' That molutig
clearly requires the Prairie Bend i project to operate in a
il oy At Ut i B L i b
8, a8 ven
Ron B15hop at the Instrean flon hearings condacted fn July any

September of 19091,

Consistent with the resolution (E180) is the testimony of

Bishop (E181 and E182) and the Applicant's Board Chairman

Arlond Garrett (E163). The testimony of Bishop and Garretf

T Ll e s Lt e i
0 ainly

condftion its approval of the Prairie Bend Il applications

such that the instream flows will be administered in a senfor

capacity.

Finally, Bishop testified at the August 29, 1994, hearing that
he conducted an enalysis of how the Prairie Bend I]
roject would affect ths avajlebility of water for the
nstream flow applications. Bishop's analysis concluded that
the Prairie Bend Il project would have no fmpact on water
avaitability for the instream flows. WMo evidence to the
contrary was presented.

Accordingly, the initial findings and conclusions of the
Direcr:or were correct and are now adequately supported by the
recorda.

It is therefore ORDERED:

1.  Applications A-17004a, A~17004b and A~17004c are APPROVED.

2. A1 of application A-17005 is DISMISSED.

3. A1l of application A~17006 is OENIED. ~

4. Vication A-17007a, which requests flaws from February 15 to
::gwary 28 for the initiation of biological activity in wet
meadows, is DEMIED. Applications A-17007b and A-17007c, which
request flows from March 1 to March 31 and from October 1 to
October 11, are respectively APPROVED.

5. Applications A-17008a, A-17008b and A-17008¢ are APPROVED.

6. Application A-17009 1s APPROVED,

-2- A=17004 through A-17009
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7.  Each ved nw“tiou shall be so identified and will be
adetnis by Department in accordance with § 46-2,119.
It ¢ 1y called upon to administer wster, Centra)
Platte may be required to provide measuring devices of a
type and at locations spacified by the Department.
ESOURCES
Septesber 23, 1994

A copy of this Order was mailed by first class mai) on/Septeaber 23, 1994) to al

parties of record or their attorneys. o



